








1| then on December 14, 2002 that he would. There was no showing of
2 || any representation after that date, and even Mr. Fennema

3| testified that he initially thought the DeGuzmans’ better option
4 || was to have Mr. Hawk finish the job, especially with the new

5 || project supervisor, Mr. Krall on site.

6 Mr. Hawk and/or Prime Construction did receive funds from

7 || the DeGuzmans. There was a $1,000 down payment on October 11,

8 2002 and $10,000 on October 28. There is no evidence to suggest
9 I that Mr. Hawk made any false representation to induce the

10 || DeGuzmans to part with those funds, much less that he knew the
11 | representations were false when made. The next monies shown to
12 | go to him or his company were the December 21 checks for $20,000
13 | and $3,000. The $20,000 did go to the co-payee, Dirt Works.

14 || There is no evidence that the $3,000 was specifically earmarked
15 || for any particular bill, aside from Mrs. DeGuzman'’s thought that
16 || it might be to pay Spear and La Monte, although they had not even
17 || issued their invoices at the time. The January 9 checks to

18 || Dixieline and RCP Block both were received by those businesses.
19 || So the only check remaining is Check No. 508, which has been

20 || discussed. While its circumstances are puzzling, there is no

21 || showing that Mr. Hawk induced them to part with the funds while

22 || intending not to use them for the stated purpose.

23 In short, there is no basis on which the Court could find
24 | that any debt Mr. Hawk might owe the DeGuzmans is
25 || nondischargeable under 11 U.S.C. § 523(a)(2)(A). The same is

26 || even more true under § 523(a)(6), the claim under which is
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predicated on fraud. The Court finds and concludes that
plaintiffs have failed to show willful and malicious conduct by
Mr. Hawk within the meaning of § 523(a)(6).

For all the foregoing reasons, the Court finds and concludes
that judgment shall be entered in favor of defendant Hawk, and
any pre-petition debt owing from Mr. Hawk to the DeGuzmans is
dischargeable in this bankruptcy.

Counsel for Mr. Hawk shall prepare and lodge, or obtain
approval as to form, of a separate form of judgment consistent
with the foregoing within twenty-one (21) days of the date of
entry of this Memorandum Decision.

IT IS SO ORDERED.
DATED: ©OEP 27 2006

.

Py

PETER W. BOWIE, Chief Judge
United States Bankruptcy Court
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